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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC15-01622 
CASE NAME: McMAHON  VS.  HENDRICKS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JEFF HENDRICKS, et al. 
* TENTATIVE RULING: * 
 
Defendants Jeff Hendricks, Brandy Robinson, and East County Hot Shots move for summary 
judgment or adjudication.  Summary adjudication is granted as to the First Cause of Action, 
for Breach of Oral Contract, and Second Cause of Action, for Interference with Prospective 
Economic Advantage.  It is undisputed that plaintiff cannot prove she suffered any damages, 
and damages are an essential element of each of these causes of action.  The motion for 
summary adjudication as to the Third Cause of Action, for Defamation, is denied.  Defendants 
have not met their initial burden to prove plaintiff did not suffer any reputational damage or 
persuaded the court on this motion that plaintiff is not entitled to recover presumed damages 
for reputational damage for defamation per se.  (See CACI 1704; Childers v. San Jose Mercury 
Printing & Publishing Co. (1894) 105 Cal. 284, 288-89.)  Because summary adjudication 
is denied as to the Third Cause of Action, defendants’ motion for summary judgment is 
also denied. 
 
Plaintiff’s request for sanctions under Code of Civil Procedure § 128.5 is denied.  Plaintiff has 
not met her burden to prove entitlement to such sanctions.  The motion is not totally devoid of 
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merit.  Indeed, much of it has been granted.  Moreover, the request is not properly made 
procedurally or supported by evidence.  The Court strongly disapproves of this reflexive 
invocation of sanctions as a method of opposing a legitimate motion. 
 
Background 

 
This case arises out of a relationship between plaintiff, Francine McMahon, and an 
unincorporated nonprofit association known as East County Hot Shots (ECHS) in which 
McMahon conducted bingo operations that benefitted ECHS and various charities of plaintiff’s 
choosing.  The parties dispute the specific nature and terms of that relationship and which if 
them, if either, bears legal responsibility for its termination.  The largest part of the dispute 
seems to stem from the fact that after the termination, ECHS wished to continue bingo 
operations to help fund its main activity of sponsoring girls’ softball teams, and plaintiff wished to 
continue her charitable giving by forming her own nonprofit corporation and continuing bingo 
operations under the established name of East County Hot Shots.  Plaintiff sued, claiming that 
ECHS and its various officers, directors and/or members are liable for damages to her for 
ending the relationship, trying to prevent her from running her own competing bingo operations, 
and defamation. 

 
Defendants ECHS and two of its board members, Jeff Hendricks and Brandy Robinson, now 
move for summary judgment/adjudication arguing that plaintiff has admitted she has no 
economic or mental suffering damages. 

 
Plaintiff asks for a continuance under CCP § 437c(h).  In the alternative, she argues the motion 
should be denied. 
 
Pleadings 
 
The operative complaint is the Second Amended Complaint (SAC) as modified by Stipulations 
filed December 6, 2016 and March 5, 2019 (Exhibits C and D to Defendants’ Request for 
Judicial Notice filed 6/19/19).  Under the Stipulation of 12/6/16, the SAC has three causes of 
action, not five:  (1) Breach of Oral Contract; (2) Interference with Prospective Economic 
Advantage; and (3) Defamation.  Under the Stipulation of 3/5/19, “Plaintiff does not seek 
recovery in this lawsuit against Defendants of any possible damages for emotional distress, 
pain and suffering, mental anguish, anxiety, or any other sort of mental or emotional harm.” 
 
First Cause of Action, for Breach of Oral Contract 
 
The court grants summary adjudication of this cause of action as to all defendants. 
 
One of the elements of this cause of action is damages.  (Navellier v. Sletten (2003) 
106 Cal.App.4th 763, 775.)  Damages come in two types:  economic and noneconomic.  
(CACI 3902.)  Noneconomic damages are not recoverable on a cause of action for breach of 
contract.  (See Cobb v. University of So. California (1996) 45 Cal.App.4th 1140, 1143.)   
 
As for economic damages, there is only one plaintiff in this case.  That is Francine McMahon, 
an individual.  In her deposition testimony McMahon has admitted she suffered no economic 
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damages as a result of defendants’ actions.  McMahon testified that she retired from AAA in 
2011.  Both before and after that, she received no income for her bingo activities.  (Ex. 3 to Tice 
Decl., McMahon Depo., at 22:19-21 (“It is not income. . . .  It is volunteer work”).)  Bingo was a 
purely voluntary activity for her.  (Id. at 63:24-64:1.)  One reason she took no compensation for 
her bingo activities is that doing so would violate Penal Code § 326.5(b).  That section provides, 
“It is a misdemeanor for any person to receive or pay a profit, wage, or salary from any bingo 
game authorized by Section 19 of Article IV of the State Constitution.”  The referenced 
constitutional provision in turn provides, “the Legislature by statute may authorize cities and 
counties to provide for bingo games, but only for charitable purposes.”   
 
Plaintiff’s counterargument is that when defendants repeatedly asked in deposition whether 
plaintiff had suffered any economic damages, they did not define how defendants were using 
that phrase, which plaintiff says is vague.  But plaintiff neither objected to the deposition 
questions, nor sought to qualify or elaborate on her negative answers.  And more to the point, 
it is plaintiff that has the burden to show that she did suffer economic damages, as part of her 
cause of action.  She provides no declaration or other evidence in opposition to this motion 
seeking to explain away or qualify her unambiguous deposition answers, or asserting any actual 
way in which she claims she has suffered economic damages. 
 
Having proved that plaintiff cannot establish an essential element of her claim for breach of 
contract, defendants are entitled to summary adjudication of that cause of action. 
 
Plaintiff has not suggested that the additional depositions she would like to take will undercut 
her admissions that she has suffered no economic damages.  The topics on which she says she 
wants to take depositions relate to issues other than her own damages.  Moreover, this case 
has been pending for more than four years.  Plaintiff’s counsel’s declaration states rather 
vaguely that there are reasons why these witnesses could not be deposed now; but she neither 
suggests nor explains why they could not have been deposed anytime since this action was 
filed in September 2015.  Therefore, her request to continue this motion until after those 
depositions is denied. 
 
Defendants Jeff Hendricks and Brandy Robinson are entitled to summary adjudication 
as to the Breach of Oral Contract cause of action for the additional reason that plaintiff has 
admitted they were not parties to that contract.  The only contracting party was ECHS, 
an unincorporated nonprofit association.  (See Ex. 2 to Tice Decl, Response to Request for 
Admission Nos.  1, 3. 5.)   
  
“A member, director, or agent of a nonprofit association is not liable for a debt, obligation, 
or liability of the association solely by reason of being a member, director, officer, or agent.”  
(Corp. Code § 18605.)  A director, officer, or agent of such an association becomes liable on a 
contract only if he or she expressly assumes responsibility for the obligation in a signed writing, 
executes the contract without disclosing that he or she is acting on behalf of the association, or 
executes the contract without authority to do so.  (Corp. C. § 18615.)  Plaintiff has not produced 
evidence that any of these conditions applies, in response to the evidence of nonliability that 
defendants have submitted to meet their initial burden on this motion.   
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Second Cause of Action, for Interference with Prospective Economic Advantage  
 
Economic harm is an essential element of this cause of action too.  (Korea Supply Co. v. 
Lockheed Martin Corp. (2003) 29 Cal. 4th 1134, 1153.)  Summary adjudication is granted on 
this cause of action as to all defendants for the reasons stated above.  
 
Defendant Robinson is entitled to summary adjudication for the additional reason that plaintiff 
has admitted Robinson did not engage in any wrongful conduct that interfered with plaintiff’s 
economic relationships with third parties.  (See Ex. 2 to Tice Decl., Response to Request for 
Admission Nos. 12, 16, 20, 24, 28, and 32.) 
 
Third Cause of Action, for Defamation 
 
Summary adjudication is denied as to this cause of action.  
 
The SAC alleges that plaintiff’s reputation in the industry has been permanently damaged by the 
defamation.  (SAC ¶ 27 (incorporated into Defamation Cause of Action by ¶ 33).)  Defendants 
therefore had the initial burden to show plaintiff’s reputation was not damaged by the defamation 
or that she cannot prove it was.  They have not sought to meet that burden. 
 
Defendants’ motion proceeds on this cause of action as it does on the other two, by establishing 
that she has suffered no economic damages, and she is not claiming damages for mental or 
emotional harm.  (See Ex. D to Defs’ Request for Judicial Notice filed 6/19/19.)  But that does 
not cover the entire range of damages potentially available to plaintiff on her defamation claim.  
Defendants say nothing at all about reputational harm, which is a significant type of 
noneconomic damages available for defamation.  (See Childers, 105 Cal. at 288-89.) 
 
Defendants cite CACI 1703, the instruction for defamation per quod.  But defendants are 
accused of stating, among other things, that plaintiff is a thief and an embezzler.  Such 
statements, if defendants made them, would seem to be defamatory on their face, bringing this 
claim at least in part into the category of defamation per se.  When there is a publication of 
matter that is defamatory per se, damages to reputation are presumed – at least when the 
matter is as to a private person and a matter of private concern.  (See CACI 1704 (“Even if 
[plaintiff] has not proved any actual damages for harm to reputation or shame, mortification or 
hurt feelings, the law assumes that [he/she] has suffered this harm”); Correia v. Santos (1961) 
191 Cal.App.2d 844, 850-52 (“The term ‘per se"’ when used in describing the effect of allegedly 
slanderous words means that the utterance of such words is actionable without proof of special 
damage”); Childers, 105 Cal. at 289 (“while special damages must be alleged and proven, 
general damages for ... loss of reputation need not be alleged in detail and may be recovered in 
the absence of actual proof; and to the amount that the jury estimates will fairly compensate 
plaintiff for the injury done”).) 
 
Defendants’ motion assumes, but does not put in issue in the notice of motion or prove as a 
matter of law, that this case involves a matter of public concern as to any or all of the 
publications.  (See Opening Brief at 13:26.) 
 
Plaintiff has offered no evidence in opposition to this motion seeking to establish how she 
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suffered reputational harm.  At this procedural juncture, however, that is not her burden.  It is up 
to defendants, as movants seeking summary adjudication, to negate that element.  They have 
not done so, nor attempted to do so; they just ignore that potential form of damages.  Because 
defendants have not met their initial burden to prove that plaintiff suffered no damages to 
reputation as a result of their conduct, summary adjudication as to the Third Cause of Action is 
denied and summary judgment must also be denied. 
 
While defendants’ Memorandum of Points and Authorities makes passing reference to other 
possible defenses to this cause of action (such as privilege under Civil Code § 47(b)), their 
Notice of Motion did not make clear they were basing their motion on such grounds, and 
defendants’ brief attempts no rigorous showing as to how they could defeat this entire cause of 
action; they are mentioned only in passing before defendants get to the damages argument on 
which their motion really rests.  The Court makes no ruling on them here. 
 
Defendants’ Request for Judicial Notice 
 
Defendants’ request for judicial notice is denied as unnecessary; these documents are all in the 
Court’s file already.  However, the Court appreciates the courtesy of pulling them together for 
convenient reference. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR ORDER PERMITTING THE FILING OF DEFENDANTS' 
FILED BY GERSHON LURIA 
* TENTATIVE RULING: * 
 
The Lurias’ motion for leave to file an amended pleading is granted, but with a couple of 
procedural refinements. 
 
First:  Although the Lurias’ initial pleading was filed as a Complaint in a separate action, 
the actions have now been consolidated, with the Hadars’ Complaint being the lead case.  
Accordingly, as a matter of good order and to avoid confusion, the Lurias’ new pleading should 
be designated as a First Amended Cross-Complaint. 
 
Second:  If Irit Luria is to be a party to the new pleading, she must sign it personally.  The new 
pleading is asserted in the names of both Gershon Luria and Irit Luria (husband and wife), both 
of whom are in pro per.  That is perfectly permissible in itself.  However, a pleading must be 
signed either by the party or by someone (such as an attorney) representing the party.  Gershon 
cannot sign on Irit’s behalf, because Gershon is not an attorney.  (However, as remarked at the 
CMC earlier this week, the Court does not insist that Irit must personally attend every court 
hearing in the case.) 
 
Finally, the Court reminds both sides of the requirement that they must meet and confer before 
any demurrers or motions to strike are filed. 
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 3.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION TO RECOVER COSTS OF APPEAL 
FILED BY GERSHON LURIA 
* TENTATIVE RULING: * 
 
This motion is moot, as discussed at this week’s CMC.  The parties agree that whether Luria’s 
memorandum of costs on appeal was filed before or after the remittitur (or both), it stands as 
valid and the other side has not challenged it. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00009 
CASE NAME: SIMENTAL VS. TULIK 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY MARIO IVAN OLIVARES 
* TENTATIVE RULING: * 
 
This motion is continued to October 25, to be considered together with the summary judgment 
motion to which it is a substantive response. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00369 
CASE NAME: UTTER VS. REW 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY JENNIFER UTTER 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel discovery is granted.  Defendant Toyota Motor Sales 

must serve responses to defendant’s first set of document requests (served on or about 

April 29, 2019), without objections and with verifications, within 30 days following service of the 

Order After Hearing hereon.  Defendant must also produce all such documents within 35 days 

following service of the Order After Hearing hereon. 

Sanctions are awarded in the amount of $190, payable by defendant to counsel for plaintiff 

within 30 days following service of the Order After Hearing hereon. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00790 
CASE NAME: WALKER  VS.  G.C. BLOCK INVESTMENTS 
HEARING ON MOTION TO STRIKE DEFENDANT’S MEMORANDUM OF COSTS 
FILED BY ALVA DENISE WALKER, et al. 
* TENTATIVE RULING: * 
 
This motion is continued to October 11, so that it can be considered together with the 
defendant’s mirror-image motion to strike. 
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This case was tried to a jury, which awarded modest verdicts for plaintiffs.  It appears that each 
side has filed (or at least served) a memorandum of costs – plaintiffs on the basis that they 
prevailed at trial, and defendants on the basis that they had made a § 998 offer for less than 
plaintiffs ended up winning at trial. 
 
Now, plaintiffs move to strike defendants’ memorandum of costs on the ground that defendants’ 
§ 998 offer was legally invalid.  Meantime, defendants have moved to strike plaintiffs’ 
memorandum of costs on the strength of the § 998 offer.  On both motions the basic issue is the 
same, namely whether defendants’ § 998 offer was or was not legally valid and effective.  
Hence the Court’s decision to take up both motions on the same date. 
 
The Court also notes that it appears that plaintiffs may have not paid their jury fees.  That issue 
was brought up on an OSC scheduled for last week, but it was unclear to the Court to whom the 
OSC had been directed, and only defendants’ counsel showed up on it.  (Defendants have paid 
their jury fees.)  The case is therefore set for an order to show cause why plaintiffs should not 
be sanctioned for that failure to pay. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00719 
CASE NAME: HUITT-LOPEZ  VS.  HILTON HOTELS 
HEARING ON MOTION TO STRIKE CLAIM FOR PUNITIVE DAMAGES 
FILED BY VWI CONCORD, LLC, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike punitive damages and portions of Plaintiff’s original 

Complaint.  For the following reasons, Defendants’ motion is granted with leave to amend.  

Plaintiff may file and serve a first amended complaint by October 11.  If plaintiff elects not to do 

so, defendants should prepare a more specific order after hearing specifying what is to be 

stricken from the original complaint, and their time to otherwise respond to the complaint will run 

from that date. 

In light of this ruling, the CMC now set for September 24 is continued to December 16. 

Meet and Confer 

After a previous continuance so that the parties could meet and confer as required by statute, 

Counsel for defendants has filed a declaration in support of the motion for punitive damages.  

This should have occurred before the motion was filed, of course. 

Background Facts 

This dispute arises from plaintiff’s stay at the Concord Hilton, located at 1970 Diamond Blvd., 

Concord, CA 94520.  Complaint at ¶ 4.  Plaintiff alleges that she checked in at the hotel on April 

7, 2016 but was switched to another room the next day.  Id. at ¶¶ 15, 16.  On April 9, 2016 she 

“began to feel a bit of discomfort and itchiness” and the next day she “noticed she had bite 

marks all over her body.”  Id. at ¶¶ 17, 18.  She further alleges that she saw a bedbug on her 

towel and showed a bedbug that she caught in a cup to the front desk. Id. at ¶ 18, 19.  
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Ultimately, plaintiff sought medical treatment at Urgent Care for an allergic reaction to bedbug 

bites. Id. at ¶ 20.  

Plaintiff alleges that defendants “deliberately and recklessly chose not to inspect or otherwise 

ensure that Plaintiff’s room was free of Cimex lectularius (‘bedbugs’) immediately before 

Plaintiff’s stay at the hotel, willfully disregarding knowledge of the prior bedbug infestation known 

to Defendants[.]”  Complaint at ¶ 23.  Plaintiff alleges that defendants “knew that their hotel had 

a prior bedbug infestation” and “deliberately and recklessly chose to turn a blind eye to this 

infestation and previous guest complaints.”  Id. at ¶ 27.  Plaintiff alleges that defendant had a 

“routine practice of authorizing housekeeping staff to not change bed skirts regularly or to not 

properly inspect and ensure that such bed skirts are free from bedbugs prior to a guest’s 

arrival[.]”  Id. at ¶ 29. 

Plaintiff also alleges that defendant engaged in a “pattern and culture of extreme indifference” 

and failed to “implement adequate policies and procedures to sufficiently train employees of the 

hotel room for bedbug infestations and to protect hotel guests from exposure to bedbug 

infestations prior to Plaintiff’s stay.”  Complaint at ¶ 30.  Plaintiff further alleges that defendants 

“rented the room to Plaintiff despite having knowledge, as of April 6, 2016, that there was a 

bedbug infestation present in the hotel and specifically, Plaintiff’s room.  Defendants, and Does 

1 through 20, concealed this bedbug infestation and deliberately chose not to notify, or 

otherwise failed to notify Plaintiff of the presence of Cimex lectularius (“bedbugs”) in Plaintiff’s 

room upon her arrival.”  Id. at ¶ 33. 

The Court notes that at points in the complaint, plaintiff seems to go so far as to suggest that 

this alleged infestation was done deliberately and intentionally, as if Hilton had consciously set 

out to torment its guests with bedbugs.  Of course a pleadings motion is not the place to judge 

the plausibility of plaintiff’s allegations.  But the Court suggests that plaintiff might want to think 

twice before putting her eggs in that particular, facially implausible basket.  It is one thing to 

allege that Hilton was negligent, grossly negligent, or uncaring about bedbugs; it is another to 

allege that Hilton actually meant to infest its rooms and its guests. 

A plaintiff must plead more than conclusory allegations to seek punitive damages.  (Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1042.)  “In order to survive a motion to strike an 
allegation of punitive damages, the ultimate facts showing an entitlement to such relief must be 
pled by a plaintiff.”  (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Plaintiffs must plead specific facts showing that defendant’s conduct was oppressive, 

fraudulent or malicious.  (See Smith v. Sup.Ct. (Bucher) (1992) 10 Cal.App.4th 1033, 1041-42.)  

Plaintiff has not done so.  Plaintiff does not allege any “base, vile, or contemptible” conduct.  

(See College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725).  The Complaint is bereft 

of any specific facts showing that defendants’ conduct was oppressive, fraudulent, or malicious. 

The Court notes that fraud must be specifically alleged as to all its elements.  (See Wilhelm v. 

Pray (1986) 186 Cal.App.3d 1324, 1331.)  As a consequence, Plaintiff’s mere allegation that 

Defendants willfully concealed a bedbug infestation at the hotel is insufficient. 
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Under California law, punitive damages may be awarded only where a defendant acted 

with “oppression, fraud or malice.”  See Civil Code § 3294.  Section 3294(c) provides, 

in pertinent part: 

(1) Malice means conduct which is intended by the defendant to cause injury 

 to the plaintiff or despicable conduct which is carried on by the defendant 

 and with a willful and conscious disregard for the rights and safety 

 of others.   

(2) Oppression means despicable conduct that subjects a person to cruel 

and unjust hardship in conscious disregard of that person’s rights. 

(3) Fraud means an intentional misrepresentation, deceit or concealment of a 

material fact known to the defendant with the intention on the part of the 

defendant of thereby depriving a person of property or legal rights or 

otherwise causing injury.   

“Malice” implies an act conceived in a spirit of mischief or with criminal indifference towards the 

obligations owed to others.  See Kendall Yacht Corp. v. United California Bank (1975) 50 

Cal.App.3d 949, 958.  An evil motive “is the central element of the malice which justifies an 

exemplary reward.”  See O’Hara v. Western Seven Trees Corp. Intercoast Management (1977) 

75 Cal.App.3d 798, 806.  For purposes of proving malice or oppression, “despicable conduct” is 

“conduct which is so vile, base, contemptible, miserable, wretched or loathsome that it would be 

looked down upon and despised by ordinary decedent people.”  See Mock v. Michigan Millers 

Mutual Insurance Co. (1992) 4 Cal.App.4th 306, 331.  Moreover, a plaintiff is required to allege 

specific evidentiary facts to support allegations of malice, oppression or fraud.  See G.D. Searle 

& Co. (1975) 49 Cal.App.3d 22, 32.   

“Recklessness” requires that the defendant have knowledge of a high degree of probability that 

dangerous consequences will result from his or her conduct, and acts with a deliberate 

disregard of that probability, or with a conscious disregard of the probable consequences.  

See Conservatorship of Gregory v. Beverly Enterprises. (2000) 80 Cal.App.4th 514, 521.  In 

order to justify an award of punitive damages based on the basis of a “conscious disregard of 

the safety of others,” the plaintiff must establish that the defendant was aware of the probable 

dangerous consequences of his conduct, and that he willfully and deliberately failed to avoid 

those consequences.  See Grimshaw v. Ford Motor Co. (1981) 119 Cal.App.3d 757, 809. 

This is a bedbug case.  No one likes bedbugs, but it is improbable that a complaint based on 
nothing more than bedbugs could support a claim for punitive damages on any factual theory 
short of a hotel intentionally inserting bedbugs into the rooms out of spite, or to force a vacancy.  
Nothing like that is alleged here. 
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 8.  TIME:  9:00   CASE#: MSC18-01999 
CASE NAME: ZENDEJAS VS. STERN 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY ROSALBA ZENDEJAS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for leave to file a second amended complaint is denied. 
 
First, there is no proof that the present motion was itself served on any of the opposing parties, 
as would be required for it to be considered.  Anything plaintiff files in court must be properly 
served on all parties, and a proof of service must be filed with the Court.  Because the present 
motion is facially unmeritorious, however, the Court will proceed to review it rather than requiring 
service now. 
 
Second, the time to request leave to amend was last July, when the Court sustained the 
demurrers of all served defendants without leave to amend.  At this point the Court has already 
dismissed this case against all such defendants.  (The case remains pending only because 
there are two defendants, Crawford and Woods, who apparently have never been served at all.)  
In seeking leave to amend now when leave to amend was denied in July, plaintiff is effectively 
seeking reconsideration of the July ruling.  However, she is well outside the ten-day period for 
such a motion under Code of Civil Procedure § 1008.  Nor does she state anything new and 
different from what could have been presented back in July. 
 
Third, the sole basis for seeking to amend is a cursorily stated assertion about how plaintiff 
should have had more time to present her governmental claim.  The argument makes no sense 
even as presented.  But even if it were more cogent, it would be irrelevant.  The Court sustained 
the demurrers of all served defendants on (among other grounds) the bar of the statute of 
limitations, entirely independent of any requirement for filing governmental claims.  Plaintiff’s 
present assertion would not do anything at all to solve the limitations problem. 
 
Plaintiff is further admonished that if she intends to proceed against the remaining unserved 
defendants, she needs to get moving and get them served. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-02286 
CASE NAME: BLOXSOM VS. BULLWINKEL 
HEARING ON MOTION TO COMPEL APPEARANCE AT DEPOSITION 
FILED BY SUSAN L. BULLWINKEL 
* TENTATIVE RULING: * 
 
Both counsel to appear in person, unless, before tomorrow morning, they can figure out on 
their own how to schedule this deposition. 
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10.  TIME:  9:00   CASE#: MSC19-00469 
CASE NAME: FR CROW CANYON  VS.  CANYON COMMONS 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT 
FILED BY FR CROW CANYON, LLC 
* TENTATIVE RULING: * 
 
This motion was continued to November 22 at the request of the moving party. 
 

  

11.  TIME:  9:00   CASE#: MSC19-00469 
CASE NAME: FR CROW CANYON  VS.  CANYON COMMONS 
HEARING ON DEMURRER TO CROSS-COMPLAINT of CANYON COMMONS 
FILED BY FR CROW CANYON, LLC 
* TENTATIVE RULING: * 
 
This demurrer was continued to November 22 at the request of the demurring party. 
 

  

12.  TIME:  9:00   CASE#: MSC19-00520 
CASE NAME: MORRIS VS. AMCO INSURANCE COMPANY 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY AMCO INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The Court is sustaining defendant’s demurrer without leave to amend (Line 13), which moots 
this motion to strike.  The Court does note, however, that (1) the first amended complaint is 
unsigned, in violation of Code of Civil Procedure § 128.7; and (2) plaintiff, who is not an 
attorney, would not be allowed in any case to plead and litigate a claim on behalf of her adult 
son.  If the demurrer were not being sustained, this motion would be granted on at least those 
two grounds. 
 

  

13.  TIME:  9:00   CASE#: MSC19-00520 
CASE NAME: MORRIS VS. AMCO INSURANCE COMPANY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AMCO INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Defendant’s unopposed demurrer to the first amended complaint is sustained without leave 
to amend. 
 
The Court previously sustained defendant’s demurrer to the original complaint, noting that it was 
handwritten and largely illegible, and that it was impossible to determine what claim she was 
asserting against defendant AMCO.  Plaintiff’s first amended complaint is at least typed and 
legible, but it is equally incomprehensible.  Plaintiff attaches a lengthy and rambling narrative 
statement describing grievances she has against a wide range of targets, up to and including 
President Trump.  What her narrative does not contain, however, is any hint of any claim against 
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the only defendant sued here, AMCO Insurance.  There is no allegation of what AMCO is 
supposed to have done wrong, or why plaintiff claims to have any cause of action against it. 
 
The Court previously admonished plaintiff for her refusal to engage in meet-and-confer, and 
warned her that any repetition of that refusal could affect whether she would be granted any 
further leave to amend.  She has again completely refused to talk to defendant’s attorney to 
discuss the content of her pleading or defendant’s grounds for demurrer.  And more 
substantively, she still gives the Court no reason at all to suppose that she’s got any actionable 
grievance against this defendant.  Accordingly, the Court sees no point in granting any further 
leave to amend. 
 
If plaintiff contests this tentative ruling to seek leave to amend, she should come to court 
prepared to discuss in detail what her claim is, why it is substantively viable, and why she has 
not asserted it before now. 
 

  

14.  TIME:  9:00   CASE#: MSC19-00920 
CASE NAME: ZARAGOZA-SALCIDO  VS.  CC SHERIFF 
HEARING ON DEMURRER TO COMPLAINT 
 FILED BY CONTRA COSTA SHERIFF DEPARTMENT 
* TENTATIVE RULING: * 
 
Defendant’s demurrer is sustained in part with leave to amend.  Plaintiff may file and serve 
a first amended complaint by October 11, 2019. 
 
The Court notes at the outset that plaintiff’s counsel has evidently refused to engage in the 
required meet-and-confer.  Any future such conduct is likely to meet with sanctions; it may also 
be taken into account in denying or granting future leave to amend.  The Court concurs in 
defendant’s view that at least the misidentification of the proper defendant should have been 
resolved by discussion between counsel. 
 
Defendant demurs to the entire complaint on the ground that it erroneously names the Sheriff’s 
Department as the defendant in the case, but the Sheriff’s Department is not a separate entity 
capable of being sued.  The Court agrees, and plaintiff concedes the point.  Plaintiff should be 
suing the County instead.  The demurrer is sustained on this ground. 
 
Plaintiff has belatedly filed a paper identifying the County as Doe 1, saying this moots the 
problem.  Not quite.  The complaint makes no detailed allegations against Doe 1, and hence 
none against the County.  Further, the amendment doesn’t eliminate the Sheriff’s Department as 
a defectively named defendant.  Of course the entire dispute is rather technical and of no real 
substantive consequence, since everyone knows that when plaintiff purports to sue the Sheriff’s 
Department she should be taken to be suing the County.  But (1) plaintiff should have gotten it 
right to start with; (2) when defendant tried to point this out to plaintiff’s counsel he should have 
engaged in the meet-and-confer; and (3) when it was pointed out plaintiff’s counsel should have 
corrected it properly and timely. 
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Defendant also demurs specifically to the seventh cause of action (CFRA) for failure to exhaust 
administrative remedies.  That part of the demurrer is overruled, though the issue may be more 
completely presented in a future motion.  Defendant’s cursory one-paragraph discussion of this 
issue apparently accepts that the proper way of presenting a CFRA claim would be through an 
administrative claim to the DFEH, which plaintiff did file here.  Defendant argues that that claim 
did not include a CFRA claim specifically.  Maybe it did, maybe it didn’t, but the Court can’t tell.  
The complaint attaches only the right-to-sue letter, which doesn’t specify the content of the claim 
filed; and defendant does not seek to establish the content of plaintiff’s DFEH claim by judicial 
notice or otherwise.  The complaint does allege exhaustion, though only conclusorily. 
 
The notice of demurrer also says that defendant is demurring to the eighth cause of action 
(common law retaliation) for failure to exhaust, but defendant’s brief does not mention this 
challenge so it is ignored.  However, it seems probable that there may be some such issue 
that ought to be discussed between counsel before any amended pleading or second demurrer 
gets filed. 
 
In light of this ruling, the Case Management Conference now set for September 25 is continued 
to January 13, 2020 at 8:30 a.m. 
 

  

15.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION FOR ISSUANCE OF PRELIMINARY INJUNCTION 
FILED BY PAUL JERRY BOLLA 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for a preliminary injunction is denied. 
 
This action is collateral to a series of various consumer class actions and their settlements.  
Plaintiff provided some of the financing for the conduct of these class actions, in the form of a 
Note Purchase Agreement he entered into with defendant the Dunken law firm, by which plaintiff 
paid $650,000 to purchase promissory notes from Dunken, secured by the proceeds received 
by the Dunken firm from settlement or victory in the underlying class actions. 
 
In this suit, plaintiff complains that he has not been paid a penny on this investment.  He seeks a 
preliminary injunction, the precise contours of which are not very well explained or defined in his 
motion.  But apparently the general idea is to prevent payment or dispersal of Dunken’s share of 
the class action settlement proceeds – that is, the funds in which plaintiff has a security interest 
for repayment of the promissory notes.  Plaintiff’s papers are more than a little confused, 
however, as to where that money is exactly, or what payment from whom to whom he seeks to 
enjoin.  At one point his brief asserts, without evidentiary citation, that “all of the $650,000 has 
undoubtedly been spent by Dunken”.  If that means that the money Dunken received from 
plaintiff has been spent on the expenses of litigating and settling the class actions, the Court is 
hard-pressed to see what’s supposed to be wrong with that, since that’s exactly what the deal 
between plaintiff and Dunken contemplated the funds were going to be used for.  On the other 
hand, if plaintiff means that Dunken has received its proceeds from the class action settlements 
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and spent those proceeds on who-knows-what, there wouldn’t appear to be anything left for the 
Court to enjoin. 
 
Preliminarily, the Court notes that when this motion was first on calendar (August 30), it did not 
appear that most of the defendants – and in particular, Dunken, the defendant most directly 
affected by the motion – had been served with process.  Dunken has now appeared (by filing a 
forum non conveniens motion), but has not filed any response to this motion.  The only 
opposition the Court has received is from Presidium and Newsom, who (as plaintiff’s reply 
notes) don’t appear to be directly implicated in the motion.  Plaintiff adduces the absence of 
Dunken’s opposition as an indication that the motion is meritorious.  Frankly the Court is more 
inclined to wonder whether it can accept that Dunken has been adequately served. 
 
With or without any oppositions Dunken or anyone else, however, plaintiff has made no serious 
case for issuance of a preliminary injunction. 
 
“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 

factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 

interim harm to the parties from the issuance or nonissuance of the injunction.”  Whyte v. 

Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449.  In deciding whether to issue the 

injunction, the court must also evaluate “the interim harm that the plaintiff would be likely to 

sustain if the injunction were denied as compared to the harm the defendant would be likely to 

suffer if the preliminary injunction were issued.”  Smith v. Adventist Health System/West (2010) 

182 Cal.App.4th 729, 749.  Plaintiff has shown neither his probability of success on the merits, 

nor any threat of interim harm. 

Plaintiff asserts a variety of what may be called informational or procedural breaches of contract, 
along the lines of not accounting for funds and not informing him as to the status of the 
underlying cases.  Those, however, are not the real harm for which he sues:  His basic beef is 
that he hasn’t been paid anything on his investment.  As Presidium’s opposition points out, 
however, these notes aren’t due yet.  Their stated due date is the end of next year.  So where’s 
the breach of nonpayment? 
 
Further, plaintiff can show no threat of harm in the interim.  The relief he ultimately seeks in this 
lawsuit is simple:  money damages.  He shows no harm to himself that cannot be adequately 
compensated by money damages.  “[I]n order to obtain injunctive relief the plaintiff must 
ordinarily show that the defendant’s wrongful acts threaten to cause irreparable injuries, ones 
that cannot be adequately compensated in damages.”  Intel Corp. v. Hamidi (2003) 30 Cal.4th 
1342, 1352.  The harm asserted here is nonpayment of promissory notes.  It’s hard to get more 
“compensable in damages “than nonpayment of promissory notes.  Nor does plaintiff even 
suggest that he needs injunctive relief because there is any risk that Dunken is likely to prove 
judgment-proof, when and if plaintiff ends up winning a money judgment against it. 
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16.  TIME:  9:00   CASE#: MSC19-01396 
CASE NAME: FIDELITY AND DEPOSIT CO.  VS.  DIABLO CONTRACTORS, INC. 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( RE: ARTHUR D. BRANDT )  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff presents three substantively identical applications for right to attach orders (Lines 16, 
17, and 18).  The applications are denied. 

The fatal flaw in these applications is that plaintiff already has liens against the real property of 
Defendants Arthur and Deborah Brandt, securing the same asserted debt.  See Brandt Decl. at 
¶ 7, Ex. 1.  Code of Civil Procedure § 483.010 provides that an attachment may not be issued 
on a claim that is secured by any interest in real property. 

Plaintiff acknowledges this problem, but argues that it may obtain attachment because the 
contract debt is undersecured – a fact that defendants essentially concede as a matter of 
arithmetic.  But plaintiff provides no authority, and the Court is not aware of any, that provides 
for an exception in § 483.010(b) for the inadequacy of the security.  The statute does not say 
that “an attachment may not be issued on a claim to the extent that it is secured by any interest 
in real property”.  Nor does it say that “an attachment may not be issued on a claim which is 
adequately secured by any interest in real property”.  It says simply that “an attachment may not 
be issued on a claim which is secured by any interest in real property”.  As a consequence, the 
Court may not issue an attachment.  The reason for the provision, presumably, is that if the 
parties have bargained for some other form of security, they should have that security rather 
than the statutory remedy.  If plaintiff finds itself having expended more than it obtained in 
bargained-for realty security, that is a problem with the bargain plaintiff made, and it is not for 
the Court to rescue it from that problem.  In colloquial terms, the statute means that a contract 
obligee is not entitled to both a realty belt and attachment suspenders as its security – and it’s 
up to the contracting party to make sure the belt fits. 
 

  

17.  TIME:  9:00   CASE#: MSC19-01396 
CASE NAME: FIDELITY AND DEPOSIT CO.  VS.  DIABLO CONTRACTORS, INC. 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( RE: DIABLO CONTRACTORS, INC. ) 
* TENTATIVE RULING: * 
 
See Line 16. 
 

  

18.  TIME:  9:00   CASE#: MSC19-01396 
CASE NAME: FIDELITY AND DEPOSIT CO.  VS.  DIABLO CONTRACTORS, INC. 
HEARING ON APPLICATION  FOR RIGHT TO ATTACH ORDER 
( RE: DEBORAH K. BRANDT )  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
See Line 16. 
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19.  TIME:  9:00   CASE#: MSN18-2530 
CASE NAME: RASCON VS. CSAA INSURANCE 
HEARING ON PETITION TO COMPEL BINDING ARBITRATION 
FILED BY ABRAHAM RASCON 
* TENTATIVE RULING: * 
 
This case is a dispute over whether an injured person, plaintiff Rascon, is or is not covered 
under the underinsured motorist provision of his parents’ auto insurance policy, issued by 
defendant CSAA.  As explained below, the Court concludes (as a matter of law, on undisputed 
facts) that Rascon has not shown any basis for such coverage.  His first amended complaint is 
therefore dismissed with prejudice. 
 
The case was originally filed as a petition to compel underinsured-motorist arbitration under 
Vehicle Code § 11580.2.  After some initial scheduling agreements, however, the parties agreed 
to the filing of a first amended complaint seeking a declaration that Rascon is an Insured 
Person, followed by an uninsured-motorist arbitration.  The Court understands the effect of this 
amendment as being that it is now the Court, rather than an arbitrator, that is called on to decide 
the question whether petitioner is or is not an Insured Person for purposes of this accident.  
Thus, if Rascon wins the argument, the Court will declare that Rascon is an Insured Person, and 
the parties will proceed to their underinsured-motorist arbitration.  (E.g., Cocking v. State Farm 
Mut. Auto. Ins. Co. (1970) 6 Cal.App.3d 965.)  If CSAA wins the argument, on the other hand, 
Rascon will not be entitled to his arbitration or any other relief, and CSAA will be entitled to 
judgment.  (E.g., Mullins v. Mayflower Ins. Co. (1992) 9 Cal.App.4th 416; State Farm Mut. Auto. 
Ins. Co. v. Spann (1973) 31 Cal.App.3d 97 (enjoining arbitration.) 
 
In its tentative ruling of July 26, the Court framed this question but noted that the issue had not 
yet been thoroughly briefed, especially on Rascon’s side.  The Court thus invited briefing on the 
issue, which has now been received.  The Court also noted then that it could not yet tell whether 
there were any factual disputes that would need to be established by evidence, or whether the 
coverage issue could be decided as a matter of law on stipulated or undisputed facts.  It now 
appears that both sides agree that the latter is the case.  Rascon has submitted his version of 
the relevant facts by declaration.  CSAA, while not expressly stipulating to those facts, has 
essentially assumed them to be true.  Neither side has requested or suggested that any trial or 
evidentiary hearing be convened, nor has either side suggested that it might need discovery 
before it could agree to the state of the facts.  Accordingly, the Court proceeds to decide this 
issue as, in substance, a trial on agreed facts – and more specifically, plaintiff’s version of the 
facts.  (See, e.g., Atlantic Mut. Ins. Co. v. Ruiz (2004) 123 Cal.App.4th 1197; National Indem. 
Co. v. Farmers Home Mut. Ins. Co. (1970) 95 Cal.App.3d 102; Utah Home Fire Ins. Co. v. 
Fireman’s Fund Ins. Co. (1970) 14 Cal.App.3d 50.) 
 
Rascon’s declaration establishes that he was driving a pick-up truck owned by his parents 
(presumably with their permission although his declaration does not specify).  He parked the 
truck across the street from a repair shop where his parents were waiting.  His father told him 
the truck was blocking a driveway and he would have to re-park it.  Rascon turned to return to 
the truck, but was hit by a passing vehicle.  He estimates that at the time he was hit he had 
been gone from the truck for less than a minute, and was located no more than 30 feet from 
the truck. 
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Rascon has since settled with the driver of the passing vehicle for that driver’s policy limits, 
and now seeks to recover underinsured motorist damages from his parents’ auto insurer.  
He contends that he was both “occupying” and “using” the pick-up truck at the time he was hit.  
The policy at issue defines “occupying” to mean “in, on, [or] getting in or out of” the vehicle. 
 
This case is similar to Menchaca v. Farmers Ins. Exchange (1976) 59 Cal.App.3d 117, 128-29.  
The injured person there, Lara, had left a movie theater and was walking back to her 
cohabitant’s parked vehicle to drive home, when she was hit by an uninsured motorist in a 
crosswalk.  She argued that she was covered by the cohabitant’s uninsured motorist coverage 
because (among other reasons) she was a person “in or upon or entering into or alighting from 
an insured motor vehicle”.  The court rejected the argument.  “[A]lthough Lara testified that she 
intended to proceed directly to her car from the movie theater, her injuries did not result from her 
being in close proximity to the care or from her performance of acts ‘physically and directly 
related to the car’ or its use.”  Id. at 129, quoting Cocking, 6 Cal.App.3d at 971. 
 
Menchaca is nearly on all fours with the present case, except for one detail:  The Menchaca 
opinion did not comment on Lara’s physical distance from the insured car at the time she was 
hit.  We don’t know if she was five feet away from it, or five blocks.  Here, we know that Rascon 
was “no more than thirty feet” from the pick-up truck – but he does not claim to have been 
distinctly closer than that, such as within arm’s length.  It is the insured’s burden to show the 
facts that would establish coverage, including physical distance.  (E.g., State Farm v. Spann, 31 
Cal.App.3d 97.) 
 
Here, Rancon was not “in, on, or getting in or out of” the truck when he was hit.  He was walking 
toward the truck, but still some distance away.  The Court cannot conclude that “no more than 
thirty feet” is sufficiently close to the truck to establish on the basis of physical proximity alone 
that Rancon was either “occupying” or “using” the truck. 
 
In Utah Home, 14 Cal.App.3d 50, for example, the injured person was actually leaning on the 
window of the insured vehicle, chatting with its occupant.  In Atlantic Mut., 123 Cal.App.4th 
1197, the court held that the injured person was “occupying” one vehicle when he was a foot 
away from it.  But by contrast, it held that the same injured person was not “occupying” a second 
vehicle 200 feet away.  In Mullins, 9 Cal.App.4th 416, the injured person was about fifty feet 
from the insured vehicle when he was hit by a drunk driver.  The court held that this was not 
sufficiently close proximity to bring the injured person within the insured owner’s uninsured 
motorist coverage.  These and other cases do not establish any set boundary of just how great 
a distance is too great to be “close proximity”; but they do suggest that proximity means no more 
than a few feet – not anything as far as thirty feet. 
 
Distance is not the sole criterion.  As the courts commented in Menchaca, Cocking, and 
numerous subsequent decisions, it also matters what the injured person was doing at the time 
of the injury – whether he was performing acts “’physically and directly related to the car’ or its 
use”, 59 Cal.App.3d at 129.  In Cocking, for example, the injured person was opening a bag 
containing snow chains, in preparation for putting them on the car.  The out-of-state cases relied 
on in Cocking similarly involved actions directly relating to the use of the car, such as putting a 
tire in a trunk, locking the car door, pushing a stalled car, and exchanging information after an 
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accident.  (6 Cal.App.3d at 970.)  In Atlantic Mut., 123 Cal.App.4th 1197, the injured person was 
assisting in removing another injury victim from the insured vehicle when he was hit.  In National 
Indem., 95 Cal.App.3d 102, the asserted liability arose from an adult driver’s inadequate 
supervision of a small child alighting from a car. 
 
By contrast, the injured person in Mullins was walking away from the insured vehicle, seeking to 
get to a phone to call for help with a flat tire.  And in Menchaca, the injured person was simply 
walking to the insured vehicle after seeing a movie. 
 
The difference between these two sets of cases can be described as whether what they were 
doing was something that necessarily involved a vehicle.  No one gets out snow chains, or locks 
a car door, or removes an injured person from a car, or negligently fails to supervise a child 
getting out of a car, unless there’s a car directly involved.  But anyone can walk along a freeway 
(as in Mullins) or cross a crosswalk (as in Menchaca) without necessarily involving a car.  It so 
happened that the injured person in Mullins was walking away from a disabled car with the 
intent of getting help for it, and the injured person in Menchaca was walking toward a car 
with the intent of driving home in it.  But the fact of the vehicles was not related to how the 
injuries occurred. 
 
Here, similarly, Rancon was injured while crossing a street on foot.  It happens that the reason 
he was crossing the street was to get to and re-park the insured vehicle; but that fact had 
nothing to do with how he came to be injured.  Anyone can cross a street, and anyone can be 
hit by a negligent driver while doing so.  The pick-up truck was incidental detail to the accident. 
 
Rancon seeks to bridge this gap by saying that he was “still parking the truck”.  No, he wasn’t.  
He’d finished parking the truck, evidently to his own satisfaction, and started to walk to his 
immediate destination.  He discovered that he needed to park it again; he was, so to speak, 
between parkings.  His intention of parking the truck is no more material to his being hit by a 
negligent driver than Menchaca’s intention of riding home in the vehicle, or Mullins’s intention of 
returning to the vehicle after calling for help. 
 

  

20.  TIME: 10:00   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
SPECIAL SET HEARING ON: STATUS CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear. 
 
The Court is satisfied with the report of both counsel that this Department need not stand aside 
for developments in the probate department, but should proceed to adjudicate this case.  The 
manner in which that adjudication is going to occur, however, remains very much up in the air. 
 
The Court notes that because it was concerned at the last hearing about possible probate 
activity, it still has not received much by way of answers to the numerous questions posed in its 
tentative of April 26.  The Court’s intention is to require both sides’ written responses to those 
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questions to those questions in some form, whether as trial briefs or simply in documents 
captioned “Responses To Court’s Questions” (or, perhaps, both).  The Court is certainly willing 
to provide a trial in this case of any issues that require a trial.  But it remains entirely uncertain 
whether there really are any issues that are triable in the sense of turning on disputed fact 
questions based on live witness testimony.  It makes no sense to convene a “trial” before 
ascertaining what the triable issues are, and to the extent possible, ruling on any matters that 
can be answered as a matter of law based on undisputed facts or written documents.  Still less 
is the Court inclined to empanel a jury when it remains the case that there is no clarity what 
issues that jury is supposed to be trying. 
 
Defendant is requesting a hearing under Code of Civil Procedure § 597 of two sets of what he 
characterizes as affirmative defenses, namely lack of standing and limitations.  Limitations is 
certainly such an affirmative defense.  As the Court has observed before, however, it is less 
firmly convinced that “lack of standing” is properly characterized as an affirmative defense, since 
it would seem that plaintiffs are required to show as part of their case in chief that they are the 
owners of the notes in question, or otherwise entitled to enforce those notes.  (For clarity, the 
issue is not whether plaintiffs are the proper representatives in court of the Trust, which the 
Court takes to be established now.  Rather, the issue is whether the Trust is the entity that holds 
and/or has legal power to enforce the notes, and the other rights being asserted.) 
 
Characterizing standing as being or not being an affirmative defense, however, may not turn out 
to be all that important in practice.  With or without § 597, the Court has the discretion to direct 
that any particular issues (whether defenses or not) be split off for early decision, either by 
briefing or in an evidentiary hearing.  The goal of the next round of briefing, from the Court’s 
point of view, is to let the Court ascertain which issues are susceptible to disposition without 
evidentiary hearing.  Further, if there are issues requiring contested evidence, it may still be true 
that one or more of them could usefully be heard as a separate issue before reaching the 
remainder of the case. 
 
Plaintiffs’ most recent filing does not make clear their position, if they have one, on the § 597 
request as such.  As plaintiffs are requesting the setting of a trial date on the entire case, 
however, the Court assumes that plaintiffs oppose the idea.  It observes, however, that if 
plaintiffs believe they’re in a position to win one or more of these issues as a matter of law, 
it may well be in their own best interest to tee the issues up. 
 
All of this will constitute the agenda for tomorrow’s hearing. 
 

  

21.  TIME: 10:00   CASE#: MSC18-00479 
CASE NAME: MADDISON VS. PEET'S COFFEE 
JURY TRIAL - SHORT CAUSE/ 5 DAY(S) 
* TENTATIVE RULING: * 
 
This case has settled. 
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22.  TIME: 10:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS. LAFAYETTE TOWN CENTER 
HEARING ON CROSS-MOTION FOR SEVERANCE 
FILED BY LAFAYETTE TOWN CENTER, LLC. 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00. 
 

  

23.  TIME: 10:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS. LAFAYETTE TOWN CENTER 
SPECIAL SET HEARING ON: MOTION FOR ORDER OF REFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00. 
 

  

24.  TIME: 10:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS. LAFAYETTE TOWN CENTER 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00. 
 

  

25.  TIME: 10:00   CASE#: MSC18-01694 
CASE NAME: SJ CIMINO VS. KB HOME 
HEARING ON MOTION TO CONSOLIDATE FILED IN C18-01590 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00. 
 

  

26.  TIME: 10:00   CASE#: MSC18-01694 
CASE NAME: SJ CIMINO VS. KB HOME 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00. 
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27.  TIME: 10:00   CASE#: MSC18-02040 
CASE NAME: HUNT MASONRY VS. THOMPSON BUILDERS 
HEARING ON MOTION TO/FOR CONSOLIDATE FILED IN C18-01590 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
This case is no longer part of the consolidated litigation.  This hearing date is vacated. 
 

  

28.  TIME: 10:00   CASE#: MSC18-02199 
CASE NAME: L.A.R.K. INDUSTRIES  VS.  THOMPSON BUILDERS 
HEARING ON MOTION TO CONSOLIDATE FILED IN C18-01590 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
This case is no longer part of the consolidated litigation.  This hearing date is vacated. 
 

  

29.  TIME: 10:00   CASE#: MSC18-02285 
CASE NAME: SATELLITE PAINTING INC. VS THOMPSON BUILDERS 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE FILED IN C18-01590 
SET BY THOMPSON BUILDERS 
* TENTATIVE RULING: * 
 
This case is no longer part of the consolidated litigation.  This hearing date is vacated. 
 

  

30.  TIME: 10:00   CASE#: MSC18-02313 
CASE NAME: VILLARA CORP VS. THOMPSON BUILDERS 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE FILED IN C18-01590 
SET BY THOMPSON BUILDERS 
* TENTATIVE RULING: * 
 
This case is no longer part of the consolidated litigation.  This hearing date is vacated. 
 

  

31.  TIME: 10:00   CASE#: MSC18-02586 
CASE NAME: ELITE LANDSCAPE VS. THOMPSON BUILDERS 
HEARING ON MOTION TO CONSOLIDATE FILED IN C18-01590 
FILED BY THOMPSON BUILDERS CORPORATION, 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00. 
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ADD-ONS 

 

32.  TIME: 9:00   CASE#: MSC14-01280 
CASE NAME: COLBORN VS. CHEVRON USA INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CHEVRON USA INC. 
* TENTATIVE RULING: * 
 
The motion for summary judgment brought by Chevron U.S.A. Inc. is granted.  Defendant shall 
prepare a proposed judgment of dismissal, separate from any formal order on the motion, and 
shall submit that proposed judgment to plaintiff’s counsel for approval as to form. 
 
This motion was previously granted (Judge Spanos) after plaintiff (then pro per) failed to file any 
opposition.  The Court (Judge Allen) denied plaintiff’s § 473 motion for relief.  Earlier this year 
the court of appeal reversed that denial, holding that plaintiff should have been given a chance 
to oppose the motion.  Chevron now renews its motion on its original papers, and plaintiff has 
filed her full opposition papers. 
 
Plaintiff’s Legal Theory.  Plaintiff brings two causes of action under the Fair Employment 
and Housing Act: retaliation, and the failure to prevent retaliation.  The second is derivative of 
the first. 
 
More specifically, plaintiff’s theory is that her employment was terminated because she refused 
to participate in an act of age discrimination against an employee whom plaintiff supervised, 
Terry Reich: she refused to give Mr. Reich a performance rating of “3” rather than “2-“.  
(In Chevron’s rating system, lower numbers are better.)  Plaintiff summarizes this theory 
as follows: 
 

14. Plaintiff is informed and believes her refusal to give a lower score to an employee 
(Terry Reich) was age discrimination and was the reason behind adverse 
employment actions including, but not limited to reprimand, alleged 
insubordination, and negative annual performance ranking.  Plaintiff contends 
Mr. Reich employee [sic] complained about suspected age discrimination and his 
performance ranking was changed (to what Plaintiff initially prepared) as a result. 

 
(First Amended Complaint, ¶ 14.  See also ¶ 13 and ¶¶ 29-34.) 
 
The McDonnell Douglas Test.  The parties agree that the legal framework for deciding this 
motion is the three-stage burden-shifting test established by the United States Supreme Court, 
known as the McDonnell Douglas test.  (See generally Wills v. Superior Court (2011) 195 
Cal.App.4th 143, 159-60.)  The Court concludes that plaintiff’s opposition papers fail to show 
triable issues concerning both the first and the third stages. 
 
The First Stage.  To meet the first stage, plaintiff was required to demonstrate that she 
engaged in protected activity, and that she then suffered an adverse employment action.  
Plaintiff made no showing of protected activity in her opposition papers. 
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The protected activity alleged in plaintiff’s First Amended Complaint was plaintiff’s “refusal 
to give a lower score to an employee” because she believed that doing so would be participating 
in age discrimination.  (First Amended Complaint, ¶ 14.  See also, ¶ 13, and ¶¶ 29-34.)  There is 
no evidence showing that plaintiff engaged in such conduct. 
 
First, there is no evidence that plaintiff was ever asked to give Mr. Reich a lower score.  While 
plaintiff participated in some discussions of Mr. Reich’s performance, she was not the one who 
made the final decision concerning what rating to assign Mr. Reich.  Plaintiff was asked only to 
(1) provide additional feedback to Mr. Reich concerning why he had received the “3” rating, and 
(2) prepare a Performance Improvement Plan (“PIP”) to address the problems with Mr. Reich’s 
performance — problems that plaintiff herself acknowledges existed. 
 
Second, there is no evidence that plaintiff ever believed that the decision to give Mr. Reich a 
rating of “3” instead of “2-“ was the product of age discrimination, much less that she ever 
communicated that belief to defendant.  In her opposition declaration, plaintiff states only that 
she believed the “3” rating to be “unfair,” and not that she believed it to be the product of age 
discrimination.  (Colborn Dec., ¶ 21.)  And plaintiff acknowledges that she has no memory of 
ever having complained about age discrimination against Mr. Reich.  (Id., ¶ 33.)  Her deposition 
testimony further says that she has no recollection of having herself believed that Mr. Reich’s 
rating was the result of age discrimination.  (Isvoranu Dec., Exh. “A” [depo. p. 90:19-23.) 
 
Accordingly, plaintiff’s opposition fails at the first stage of the McDonnell Douglas analysis: 
there is no evidence of the kind of protected activity alleged in the First Amended Complaint.  
And further, because plaintiff’s supervisors were never made aware that plaintiff had any such 
concerns about age discrimination against Mr. Reich, they cannot logically have retaliated 
against plaintiff for raising such concerns. 
 
The Second Stage.  Chevron contends that whether or not plaintiff has shown any protected 
activity in the first stage, Chevron had a valid and lawful reason for firing her, namely multiple 
acts of insubordination.  Plaintiff does not contest that Chevron has made its second-stage 
showing, but contends that the asserted grounds were pretextual (the third stage).  The details 
of the insubordination issue will therefore be discussed at the third stage. 
 
The Third Stage.  Even if plaintiff could satisfy the first stage, plaintiff has not raised a triable 
issue of fact concerning the third stage: pretext.  Defendant’s opening evidence shifted to 
plaintiff the burden of establishing retaliation by offering evidence that the legitimate reasons 
asserted by defendant were false.  This in turn would create an inference that those reasons 
served as a mere pretext for retaliation. 
   
Plaintiff’s Evidence.  Plaintiff attempts to show pretext in two ways: (1) by denying that she 
was insubordinate, and; (2) by alleging that she notified defendant of her having filed a claim 
with the EEOC in 2009, and of her intention to file an EEOC claim in 2010.  The Court finds that 
neither attempt has raised a triable issue of material fact. 
 
Insubordination.  Plaintiff alleges in her opposition declaration that she did not tell Ms. Souza 
she would not meet with Ms. Souza.  However, it is clear from both sides’ evidence that plaintiff 
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is playing a game of semantics. 
 
With regard to Ms. Souza’s attempt to meet with plaintiff on March 9, 2011, plaintiff begins by 
alleging as follows: 
 

27. Later on March 9, 2011, Ms. Souza asked to meet with me.  I asked her 
why we were meeting, for specifics, and to put together an agenda before 
we met.  I did not tell Ms. Souza I would not meet with her. 

 
(Colborn Dec., ¶ 27.)  In her deposition, plaintiff acknowledged that this was an ultimatum: 
plaintiff would not meet with Ms. Souza until plaintiff was provided with an agenda for the 
meeting.  (Isvoranu Dec., Exh. “A” [depo. pp. 276:20–277:3.) 
 
Plaintiff offers no argument that she had a legal or contractual right to impose conditions on a 
supervisor’s request to meet, such as requiring “specifics” and “an agenda” for the meeting.  
Plaintiff’s refusal to meet with Ms. Souza until Ms. Souza met conditions that plaintiff had no 
right to demand was insubordination. 
 
Plaintiff next alleges as follows: 

 
28. I met with Ms. Souza on March 9, 2011 around 11 am.  Ms. Souza told 

me she wanted to talk about what to include as the supervisor’s 
comments in Mr. Reich’s STEPs paperwork.  I asked about discussing my 
2010 review.  There was no further discussion about Mr. Reich’s STEPs. 

 
(Colborn Dec., ¶ 28.)  This allegation is artfully and misleadingly incomplete.  Plaintiff does not 
contradict Ms. Souza’s allegations concerning the 11:00 a.m. meeting, which read in pertinent 
part as follows: 
 

25. Still, Ms. Colborn reiterated that she was unwilling to meet.  She also 
told me that if I wanted anything from her, I needed to put it in writing 
because she would not have a verbal discussion.  I responded that we 
should meet because it was not reasonable to conduct all discussions 
in writing.  She still refused to meet and told me to put it in writing. 

 
(Souza Dec., ¶ 25.) 
 
Plaintiff offers no argument that she had a legal or contractual right to require that 
communications with her supervisor be in writing, rather than oral.  Refusing to meet with 
Ms. Souza because plaintiff preferred written communications was insubordination. 
 
Plaintiff next alleges as follows: 
 

29. Later on March 9, 2011, I told Ms. Souza in an email that I had given her 
my completed comments for Mr. Reich’s STEPs and that she was 
welcome to follow up with Mr. Howisey as needed.  I was still willing to 
meet but did not have anything of value to contribute.  I have attached as 
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Exhibit 5 a copy of email correspondence I had with Ms. Souza that 
includes my statement about the STEPs comments. 

 
(Colborn Dec., ¶ 29.) 
 
Plaintiff grossly mischaracterizes this email exchange, in which plaintiff never expressed a 
willingness to meet.  The email exchange began with an email from Ms. Souza stating “I would 
like to meet with you …”  Plaintiff responded as follows: “Just sent you my completed STEPs 
comments.  You are welcome to follow up with Bob [Howisey] as needed.”  Ms. Souza replied 
that “I’ve asked Bob to come over at 3pm to meet with us.  We’ll come by at 3pm to pick you 
up.”  Plaintiff responded as follows: “You have everything you need from me as Terry’s 
Supervisor.  Please feel free to make comments in the documents I have provided you.”  
Mr. Howisey, who had been copied on the previous email, responded that “[w]hat you provided 
is not satisfactory for several reasons.”  He also stated as follows: “In addition I need to 
understand what happened this morning on your refusal to meet with Denise to address this 
important STEPs issue.  We will see you at 3:00.”  Plaintiff concluded the email exchange by 
responding as follows: “Thanks Bob.  As mentioned, you have what is needed from me as 
Terry’s Supervisor.  I am happy to review written comments/additions from you and Denise.”  
(Colborn Dec., Exh. 5; Souza Dec., Exh. “F”.) 
 
In this email exchange, plaintiff did not use the words “I refuse to meet with you.”  But the 
exchange can only be interpreted as a stubborn and startlingly brazen refusal to meet, despite 
three unambiguous requests for a meeting from both plaintiff’s supervisor and a senior member 
of the Human Resources Department. 
 
Finally, plaintiff alleges as follows: 
 

32. On March 9, 2011, at approximately 3pm, Ms. Souza and Mr. Howisey arrived 
outside my office.  I was finishing up a work-related phone call.  After I finished 
the call, I met with Ms. Souza and Mr. Howisey in the hallway and told them that 
I had given my comments and there really was not anything else I could add.  
Mr. Howisey said my STEPs comments were sad and told me that I was being 
insubordinate.  I told Mr. Howisey to document it, to write me up.  I did not tell him 
I would not meet with him and Ms. Souza.  I do not remember Mr. Howisey 
asking if I would please reconsider.  I also told Ms. Souza and Mr. Howisey that 
they were retaliating and that I would contact or had already contacted the 
EEOC.  I wrote an email the next day describing this incident.  I have attached as 
Exhibit 6 a copy of my email. 

 
(Colborn Dec., ¶ 32.)  In the email-to-self attached to plaintiff’s declaration, plaintiff describes 
this incident as follows: 
 

…  When they arrived at my office, from the hallway Bob criticized my STEPs 
comments, told me they were “sad” and then threatened me with insubordination 
because I would not meet with them.  [Emphasis added.]  This was very 
disrespectful and demeaning.  So I went ahead and told them both that they were 
retaliating and I was going to contact the EEOC … 
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(Colborn Dec., Exh. 6.)  In the carefully worded paragraph 32, plaintiff states that she did not 
expressly refuse to meet with Mr. Howisey and Ms. Souza.  But plaintiff’s own description of the 
incident, both in paragraph 32 and in the attached notes, shows that she did refuse to meet.  
Faced with Mr. Howisey and Ms. Souza having come to meet with her as they had confirmed 
they would do in the earlier email exchange, plaintiff responded as follows: (1) she went out to 
the hallway, rather than allowing Mr. Howisey and Ms. Souza into her office; (2) she told them 
that she had nothing to add, and; (3) when told point blank that her refusal to meet was 
insubordination, plaintiff — rather than relenting and agreeing to meet — told Mr. Howisey 
“to write me up.”  Plaintiff’s own description of the incident shows an unambiguously defiant 
refusal to meet. 
 
Further, plaintiff does not contradict the following crucial allegations in Ms. Souza’s 
opening declaration: 
 

30. To ensure that Ms. Colborn understood the importance of our request, 
Mr. Howisey opened Ms. Colborn’s door and specifically told her that our 
request to meet was a direct instruction, that refusing to meet would be 
considered insubordination, and he asked if she would please reconsider. 

 
(Souza Dec., ¶ 30.)  Plaintiff does not deny that Mr. Howisey said this; she alleges only that she 
can’t remember whether or not he did.  (Colborn Dec., ¶ 32.) 
 
Finally, plaintiff does not dispute that she committed a second act of insubordination: refusing 
to prepare and implement a Performance Improvement Plan (“PIP”) for Mr. Reich.  In her 
opposition declaration, plaintiff frankly acknowledges that she was reminded of her obligation 
to prepare and implement a PIP, and that she was unwilling to do so because she disagreed 
with the rating of Mr. Reich’s performance: 
 

20. On February 17, 2011, Mr. Howisey told me in an email that all 
employees with a “3” rating are required to have a performance 
improvement plan (PIP). 

21. I did not believe rating Mr. Reich a “3” was fair because the data 
did not support such a rating.  I also did not want to participate in 
putting Mr. Reich on a PIP because I disagreed with the “3” rating 
as being unfair. 

(Colborn Dec., ¶ 20 and ¶ 21.)  Plaintiff’s refusal to prepare a PIP because plaintiff disagreed 
with the rating of Mr. Reich’s performance was insubordination. 
 
In sum, plaintiff has not raised a triable issue of fact concerning whether defendant’s 
stated reason for terminating plaintiff’s performance, insubordination, was false, and 
therefore pretextual. 
 
The EEOC Claims.  In a distinct attempt to establish pretext, plaintiff also alleges that she 
notified defendant of her having filed an intake questionnaire with the EEOC in 2009, and of her 
intention to file an EEOC claim in 2010.  However, as is addressed in the evidentiary rulings 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  12 
HEARING DATE:   09/20/19 

 
 

- 27 - 

below, these allegations are irrelevant: plaintiff does not allege in the operative pleading, the 
First Amended Complaint, that she was retaliated against for filing documents with the EEOC, 
and plaintiff cannot oppose a summary judgment motion with evidence outside the scope of the 
pleadings.   Further, these allegations are too weak to create a triable issue of fact. 
 
With regard to the 2009 intake questionnaire, the Court finds it mystifying that plaintiff claims 
to have raised the questionnaire with Ms. Souza on three separate occasions.  When plaintiff 
raised the matter the first time, plaintiff had already been given an assignment in Ventura, so the 
original plan to relocate plaintiff to Houston — the topic of the 2009 intake questionnaire — was 
moot.  The matter was still moot the second time plaintiff brought the matter up, and the third 
time, which was more than a year after plaintiff started work in Ventura.  Further, why would 
anyone in plaintiff’s new department care about an intake questionnaire that (1) never resulted 
in an EEOC claim and (2) involved the actions of a different department?  The only reasonable 
inference is that plaintiff was aware her job performance in her new department was an issue, 
and was trying to manufacture a basis for claiming retaliation. 
 
With regard to plaintiff’s March 9, 2010 threat to file an EEOC claim for retaliation, which plaintiff 
made in response to the admonition that her refusal to meet was insubordination, plaintiff offers 
no substantial evidence that this threat was defendant’s motive for terminating plaintiff’s 
employment.  As the cases cited in defendant’s reply memorandum state, timing alone is not 
sufficient to establish retaliatory pretext.  (See, e.g., McRae v. Department of Corrections & 
Rehabilitation (2006) 142 Cal.App.4th 377, 388-89.) 
 
Plaintiff’s Evidentiary Objections.  The Court rules as follows on plaintiff’s evidentiary 
objections, filed with plaintiff’s opposition papers on July 31, 2019. 
 

No. 1, 5, 8, 9 and 10: overruled.  The fact that business judgments are subject to 
judicial review does not make Ms. Souza’s assessment of plaintiff’s performance 
incompetent evidence. 

 
Nos. 2-4: overruled.  Mr. Reich’s questions, complaint, and statements to Ms. Souza 
and the HR department provide the context for Ms. Souza’s instruction that 
plaintiff take certain actions; they are not offered to prove the truth of the matters that 
Mr. Reich asserted. 

 
Nos. 6 and 11: overruled.  Mr. Howisey’s emails provide context for defendant’s 
determination that plaintiff was insubordinate. 

 
No. 7: overruled.  Mr. Howisey’s statement to plaintiff is directly relevant to defendant’s 
determination that plaintiff was insubordinate. 

 
Defendant’s Evidentiary Objections.  The Court rules as follows on defendant’s evidentiary 
objections, filed with defendant’s reply papers on September 13, 2019. 
 
 No. 1: overruled.  Plaintiff’s employment history with defendant is relevant. 
 
 No. 2: overruled.  Plaintiff’s performance rating for 2008 is relevant. 
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No. 3, 5, 6: sustained.  In the First Amended Complaint, plaintiff does not allege that 
defendant terminated her employment in retaliation for filing an intake questionnaire with 
the EEOC in 2009.  The pleadings play a key role in a summary judgment motion and 
“set the boundaries of the issues to be resolved at summary judgment.”  (Jacobs v. 
Coldwell Banker Residential Brokerage Co. (2017) 14 Cal.App.5th 438, 444.) 
 
No. 4: sustained.  In the First Amended Complaint, plaintiff does not allege that 
defendant terminated her employment in retaliation for complaining about 
gender discrimination. 
 
No. 7: overruled.  Plaintiff does allege that her “negative annual performance ranking” 
was an adverse action.  (FAC, ¶ 14.) 
 
No. 8: overruled.  Plaintiff’s contemporaneous notes of what happened on March 9, 2011 
are authenticated in plaintiff’s declaration, and are relevant. 
 
No. 9: sustained.  Plaintiff has not demonstrated personal knowledge of whether 
Mr. Reich’s performance rating was changed from “3” to “2-” after the termination of 
plaintiff’s employment. 
 
No. 10: sustained.  Plaintiff has not properly authenticated the document that purportedly 
confirms the change in Mr. Reich’s performance rating.  

  
Additional Matters.  The Court makes the following additional rulings: 
 

 Defendant shall properly tab its exhibits in all future filings.  (CRC 3.1110(f); Local Rule 
3.42(3).)  None of the exhibits to the declaration of Denise Souza or the Declaration of 
Della Isvoranu is tabbed.  Future violations of this rule may result in an award of 
monetary sanctions and the striking of the noncompliant documents.   In the Court’s 
experience, noncompliant documents are often fax-filed, so the parties will wish to be 
explicit about tabbing exhibits in their instructions to any fax-filing service they may 
choose to employ. 
 

 Defendant Chevron’s request for judicial notice of the First Amended Complaint is 
denied as superfluous.  However, the Court appreciates the convenience of having a 
copy of the FAC provided with the opening papers. 

 

  

33.  TIME: 9:00   CASE#: MSC18-01962 
CASE NAME: LONGMIRE VS. PADGETT 
HEARING ON MINOR’S COMPROMISE 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall OK).  The Court is concerned about the $100,000 figure shown 
in item 14b for other expenses of litigation.  There is no explanation of what that might consist 
of, nor why it is not a known and fixed amount; and with no detail the figure seems both a bit 
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high and suspiciously round.  The litigation having now been completed by settlement, 
the amounts and components of litigation costs should be known with a lot better precision 
than this. 
 

 

 


